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SHEMS BAKER JUD*

Salmon as Lazarus in the Oregon
Desert: The Historic Settlement and
Relicensing of the Pelton-Round Butte
Project
[F]low on mysterious, magic, mystic river,
On forever through forest, dell, grassy meadows and
sedges thy waters quiver,
On through hills and mountains and rocky gorges thy
waters foam,
On and on through old Columbia's tide to thy own ocean
home.'
ABSTRACT
The DeschutesRiver, like so many rivers throughout the country,
is a river divided. Cleaved by a series of dams built for
hydroelectric power generation, the Deschutes is really two
rivers. Below the dams the river is a recreational mecca
supporting anadromous fish as well as rafters and fishermen,
while above the dams the river and its tributaries no longer
support salmon or steelhead. Recently the dams on the Deschutes
River underwent the Federal Energy Regulatory Commission
relicensing process, a once-in-generationsopportunity to impose
new environmental conditions on an old license. In this instance
the results were extraordinary. The license holders and other
stakeholders entered a path-breaking settlement agreement that,
in addition to numerous other environmental benefits, calls for
redesigning the dams with the goal of reintroducinganadromous
fish to miles of habitat.In addition, the settlement agreement calls
for the Confederated Tribes of the Warm Springs to become the
majority owners of the complex within the next few decades.
These unprecedented results, tribal co-ownership and a massive
salmonid reintroduction effort, are a tribute to the hard work of
*
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the parties involved in the settlement process, the willingness of
the license holders to work with the environmental community,
and the rejuvenating potential of the Federal Power Act. While
there is no guarantee that the reintroduction effort will be
successful, it is clear that major environmental benefits will
nevertheless result from the new license. The most valuable aspect
of the Deschutes River process, however, is neither tribal coownership nor the massive reintroduction effort, but rather its
value as a model for mutually beneficial dam relicensing efforts in
the future.
I. INTRODUCTION
The Deschutes River rises, small and cold, from the flanks of
Mount Bachelor, high in the Oregon Cascades and flows almost due
south through subalpine forests and meadows before entering the first of
its many impoundments, Crane Prairie Reservoir, near Sunriver, Oregon.
Spectacular vistas, dense forests, and emerald lakes, as well as numerous
campgrounds and hiking trails, make the headwaters area a popular
recreational destination. 2 Below Crane Prairie, the Deschutes flows more
powerfully over boulders and logjams through a short basalt canyon
before entering Wickiup Reservoir, where it turns north and continues to
pick up volume on its journey through the high desert.3 Several dozen
miles downstream from the burgeoning town of Bend, the river enters
the first of its final three impoundments, which together comprise the
Pelton-Round Butte Complex. Below these reservoirs-Lake Billy
Chinook, neighboring Lake Simtustus, and the re-regulation reservoirthe Deschutes River becomes a classic, brawling steelhead river flowing
2.

See Samuel N. Dicken, Deschutes Country Geography, in HIGH AND MIGHTY: SELECT

SKETCHES ABOUT THE DESCHUTES COUNTRY 136 (Thomas Vaughan ed., 1981) [hereinafter

HIGH AND MIGHTY] (camping, skiing, and fishing are three of the four most important
economic drivers in the headwaters area of the upper Deschutes River). See also National
Wild and Scenic Rivers System, Deschutes River, http://www.nps.gov/rivers/wsrdeschutes.html [hereinafter Deschutes River] (last visited Feb. 8, 2007) (the upper
Deschutes River offers both flatwater and whitewater boating, as well as excellent trout
fishing opportunities).
3. The actual volume of water in the river at a given place and time is dependent
upon irrigation withdrawals, which generally begin in mid-April and last through midOctober. See Curtis Cude, Or. Dep't of Envtl. Quality, Water Quality Index Report for
Deschutes and Hood River Basins: Water Years 1986-1995, http://www.deq.state.or.us/
lab/wqm/wqindex/deshood3.htm ("[mluch of the flow of the Deschutes River above
Bend is diverted to irrigation canals"); Willa Nehlsen, Historical Salmon and Steelhead
Runs of the Upper Deschutes River Basin and Their Environments 17-18 (1995)
(unpublished consultant's report, on file with author) (at Bend, by the 1920s, almost the
entire flow of the river was diverted for irrigation).
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through a deep ochre canyon, one of the most popular recreational
4
venues in the state.
The Deschutes is the lifeblood of Central Oregon, 5 and salmon
once were its soul. But in 1964, Portland General Electric (PGE)
completed construction of the Pelton-Round Butte Complex, a series of
three dams spanning the river, creating a four-hundred-foot-high
concrete curtain that wreaked havoc on fish migration. 6 Contentious
from the start, the state of Oregon vigorously protested the new license,
beginning with the initial grant to build in 1951. The dispute culminated
in a U.S. Supreme Court decision paving the way for uninterrupted
construction, and by 1968, the complex completely eliminated
anadromous fish from the upper basin.7 It also prevented resident bull
trout and redband rainbow trout from moving up or down river at will,
thereby compromising their genetic health and integrity. 8 Moreover,
while hatcheries on the lower river mitigated some of the lost stocks by
producing large numbers of valuable sport and commercial fish, such as
chinook and steelhead, 9 they failed to replace losses of less commercially
4. Deschutes River, supra note 2 (" [t]he Lower Deschutes offers.. .great[] opportunities
for whitewater rafting and is one of Oregon's premier steelhead and trout fisheries"). See
also U.S. Dep't of the Interior, Bureau of Land Mgmt., Lower Deschutes River Management
Plan, Record of Decision 28 (Feb. 1993) (on file with author) (more than 160,000 people
boated on the lower Deschutes River during the peak season in 1990).
5. Press Release, U.S. Dep't of the Interior, Secretary Norton Lauds Settlement
Agreement for Oregon Hydroelectric Project (July 13, 2004), http://www.doi.gov/news/
040713a.
6. See infra note 110.
7. See Portland Gen. Elec., Pelton Round Butte Fact Sheet (May 22, 2006) [hereinafter
Portland Gen. Elec., Fact Sheet], http://www.portlandgeneral.com/about.pge/news/
peltonroundbutte/factsheet.asp (last visited Feb. 8, 2007) ("[a]lthough a few landlocked
Chinook and steelhead survive to this day, the last fish migrated through the project in
1968"). The upper Deschutes Basin includes three major tributaries: the Deschutes River,
the Crooked River, and the Metolius River. Another important upper basin tributary is
Whychus Creek, which was known as Squaw Creek until a recent name change by the
Forest Service. U.S. Dep't of Agric., Forest Serv., Forest Service Proposes Central Oregon
Name Changes (last visited Feb. 8, 2007); U.S. Dep't of Agric., Forest Serv., Final Approved
Central Oregon Place Name Changes (Jan. 25, 2006), www.fs.fed.us/r6/centraloregon/
news/2006/01/060126-Names%20changed%20list.pdf. This article refers to the creek by its
new name.
8. See U.S. DEP'T OF THE INTERIOR, BUREAU OF RECLAMATION, BIOLOGICAL ASSESSMENT
ON CONTINUED OPERATION AND MAINTENANCE OF THE DESCHUTES RIVER BASIN PROJECTS
AND EFFECTS ON ESSENTIAL FISH HABITAT UNDER THE MAGNUSON-STEVENS ACT:
DESCHTlrES, CROOKED RIVER, AND WAPINITIA PROJECIS 5-23 (2003) [hereinafter DESCHUTES

BIOLOGICAL ASSESSMENT], available at http://www.usbr.gov/pn/programs/lcaomisc/
deschutesba.html (follow "Chapter 5" hyperlink) (attributing loss of genetic diversity in
some Deschutes basin bull trout populations to the segmenting effect of dams).
9. See Offer of Settlement, Joint Explanatory Statement in Support of Settlement
Agreement, and Request for Technical Conference, at 49, Portland Gen. Elec. Co. &
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valuable fish, such as sockeye salmon or lamprey, that retain both
symbolic value and biological importance within the greater ecosystem. 10
However, four decades later, because of the Federal Power Act's
relicensing requirements and an unprecedented settlement agreement
between numerous parties with an interest in the river, salmon may once
again return to their historic spawning grounds in the upper Deschutes
Basin. In addition, a related business agreement between Portland
General Electric and the Confederated Tribes of the Warm Springs
Reservation (tribes) calls for the tribes to eventually accede to majority
ownership of the large and profitable dam complex," the first time an
2
Indian tribe has co-owned a major hydropower resource.'
This article examines the efficacy of negotiated settlements in the
dam relicensing context through the lens of the Deschutes River process.
The article emphasizes the opportunity relicensing offers to incorporate
current cultural and environmental values into new licenses, despite the
apparent willingness of the Federal Energy Regulatory Commission
(FERC) to reject some settlement terms. First, this article reflects on the
history of the Deschutes River and the development and impact of the
Pelton-Round Butte Complex, especially on salmon and the tribes that
depend on them. Furthermore, the landmark 1955 Federal Power
Commission v. Oregon decision of the U.S. Supreme Court is discussed.
The article then assesses the contemporary relicensing proceeding and
the tribes' competing license application, which is partly responsible for
prompting the historic settlement agreement. Further analysis of the
Confederated Tribes of the Warm Springs Reservation of Oregon, Fed. Energy Regulatory
Comm'n Proj. No. 2030 (July 30, 2004) [hereinafter Offer of Settlement] (stating that "It]he
Round Butte Hatchery has been operated under the existing.. license as a mitigation
hatchery for lost fish populations and fisheries for anadromous spring Chinook and
summer steelhead"). See also Settlement Agreement Concerning the Relicensing of the
Pelton Round Butte Hydroelectric Project, FERC Proj. No. 2030 (July 13, 2004) [hereinafter
Settlement Agreement].
10. See infra note 24 (stating that the Metolius River was once home to one of only two
native sockeye salmon runs in Oregon).
11. See FED. ENERGY REGULATORY COMM'N, FERC/FEIS-016F, FINAL ENVIRONMENTAL
IMPACr STATEMENT: PELTON ROUND BUTTE HYDROELECTRIC PROJECr 274 (June 2004)
[hereinafter FEIS] (the project generates a net benefit of roughly $56 million a year from the
sale of roughly 1.61 billion kilowatt hours). It is estimated that even after the mitigation,
preservation, and enhancement measures contained in the new license are implemented,
the project will still generate a net benefit of nearly $50 million from the sale of 1.59 billion
kilowatt hours. Id. at 274-75.
12. Portland Gen. Elec., Fact Sheet, supra note 7 ("Pelton Round Butte is the only
hydroelectric project in the U.S. jointly owned by a Native American tribe and a
utility.... [The Tribes] have the option to purchase additional interests up to a maximum of
50.01 percent as early as the year 2029... .The Reregulating Dam powerhouse remains
wholly owned by the Tribes.").
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settlement agreement is offered, focusing on its substantive provisions
and implementation difficulties, including FERC's unwillingness to
include the contingency plan in its final license, as well as other
challenges related to both upper and lower river restoration. Finally, the
article concludes that, despite the contextual nature of dam relicensing
and FERC's failure to adopt several key provisions of the Pelton
settlement agreement, the new license for the Pelton project, which
promises to create significant environmental benefits throughout the
Deschutes Basin, represents a model for FERC relicensing in the future.
II. THE REGION, THE RIVER BASIN, AND ITS HISTORY
A. The Deschutes River Watershed and Its Resources
The Deschutes River, augmented by the Metolius River, the
Crooked River, and many smaller tributaries, 13 drains nearly 11,000
square miles in central Oregon, making its watershed the second largest
in the state.14 (See Map of the Deschutes River Basin.) Lying east of the
Cascades, the watershed's topography varies from high peaks, to deep
canyons, to gently sloping fields and pastureland.' 5 For the most part,
16
this is arid desert country with dry hot summers and harsh winters.
Nevertheless, by providing aquatic habitat for healthy runs of
anadromous and resident fish, as well as riparian forests for wild game,
the rivers and tributaries of the Deschutes Basin sustained the region's
17
indigenous inhabitants for millennia.
13. Other tributaries above the project include Whychus Creek, the Little Deschutes
River, Crescent Creek, Big Marsh Creek, and Tumalo Creek. Historically, prior to largescale water withdrawals, habitat degradation, and the construction of the Pelton-Round
Butte Project, Whychus Creek had strong runs of steelhead. See Nehlsen, supra note 3, at 30
(even after being largely dewatered during the first half of the nineteenth century, Squaw
[Whychus] Creek still produced relatively high numbers of steelhead, and, moreover,
Squaw [Whychus] Creek has the potential to produce an estimated 9,000 steelhead).
14.

DEBORAH MOORE ET AL., RESTORING OREGON'S DESCHuTEs RIVER: DEVELOPING

PARTNERSHIPS AND ECONOMIC INCENTWIVES TO IMPROVE WATER QUALITY AND INSTREAM
FLOWS 5 (Envtl. Defense Fund & Confederated Tribes of Warm Springs, 1995).
15. See id. at 5-7.
16. Lying in the rain shadow of the Cascades, the Deschutes River watershed receives
significantly less precipitation than the Willamette Valley on the west side of the
mountains. Moreover, high summer temperatures and minimal cloud cover lead to high
evaporation rates. Average summer rainfall in the basin ranges from 1.6 inches in Prineville
to 2.2 inches in Bend and 2.5 inches in Chemult. See HIGH AND MIGHTY, supra note 2, at 13132.
17. See id. at 16 (The Deschutes country in central Oregon was inhabited as long ago as
13,000 years. The original inhabitants "hunted the sage plains, the juniper ridges, the
canyons, the lava rims, the forests and the grasslands.. .and] fished in the turbulent
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Beginning with an influx of settlers in the mid-1800s, however,
habitat degradation-through irrigation withdrawals, small power dam
construction, and livestock grazing-produced a drastic decline in the
18
number of salmon in the upper Deschutes Basin.
Deschutes River Basin
16

)

Map of the Deschutes River Basin1 9

Deschutes River and its tributaries for salmon, for trout, for eels and other fishes."). See also
PATRICIA D. WOODS & MARY C. HORTSMAN, A STUDY ON THE HISTORIC SETTLEMENT OF THE

COLUMBIA RIVER BASIN: EXECUTIVE SUMMARY 41 (1994), http://www.icbemp.gov/science/
woods.pdf ("During the prehistoric era (10,000 B.P. to 1500 A.D.), inhabitants of the
Deschutes River watershed subsisted by means of fishing, hunting, and gathering on a
seasonal-cyclical basis.").
18. See Nehlsen, supra note 3, at 1-7.
19. Adapted from the map found in MOORE ET AL., supra note 14, at 8.
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By the time the Federal Power Commission (FPC) authorized
construction of Pelton Dam, many fish stocks in the basin were already
severely reduced from historical abundance and some were almost
extinct. 20 Nevertheless, despite the long trend of ecological decline in the
Deschutes Basin, the Deschutes River and its tributaries continue to
sustain the people and wildlife of central Oregon by providing habitat,
drinking water, irrigation, recreational opportunities, hydropower, and
many other benefits.
1. The Metolius River
The Metolius River is the crown jewel of the Deschutes Basin.
The Metolius bubbles from springs near the base of Black Butte, flowing
at a near-constant rate21 regardless of daily and seasonal weather
fluctuations. Because there has been very little development in the basin
and because the water temperature is well-suited to aquatic insect and
fish growth, the Metolius River provides excellent fish habitat. 22 The
Metolius River also contributes substantially to the vibrant and growing
tourism and recreation economy of the Deschutes Basin by drawing
hikers, campers, and numerous fishermen.23 Currently,24 the striking
20. See Nehlsen, supra note 3, at 1-7, 39 (describing the impacts of water withdrawals,
grazing practices, and logging practices on salmonids and their habitat in the upper
Deschutes basin and noting that, in the ten years prior to the construction of Round Butte
Dam, no more than 35 wild sockeye ascended the river per year).
21. See FEIS, supra note 11, at 42-44 (attributing the "remarkably uniform flow" of the
Metolius River to the large influx of spring-water and the almost complete absence of
consumptive water diversions).
22. See id. at 97, 343 (stating that the Metolius River provides spawning habitat for
kokanee, rainbow trout, brown trout, and bull trout, and that Metolius River fishery
resources are identified as "outstandingly remarkable values" under the Wild and Scenic
River Act). But see Nehlsen, supra note 3, at 3, 33 (describing how the removal of large
woody debris and rocks in the course of early log drives reduced the number and quality
of pools available for shelter).
23. On a yearly basis, nearly 65,000 campers and 130,000 sightseers come to the
Metolius River. Settlement Agreement, supra note 9, app. E at 30. In 1995, studies logged
13.2 million visitor days of recreational pursuits in the Deschutes Basin. MOORE ET AL.,
supranote 14, at 37. Water recreation, camping, and fishing followed general day use as the
most common recreational uses in the basin. Id.
24. Historically, one of Oregon's two native sockeye salmon runs spawned in a
Metolius River tributary, Link Creek. See FEIS, supra note 11, at 105. Link Creek feeds Suttle
Lake, which is drained by Lake Creek, which flows into the Metolius near Camp Sherman.
Suttle Lake provided valuable habitat for sockeye rearing. See also U.S. DEP'T OF
COMMERCE, NAT'L OCEANIC & ATMOSPHERIC ADMIN., NAT'L MARINE FISHERIES SERV., TECH.
MEM. NMFS-NWFSC-33, STATus REVIEW OF SOCKEYE SALMON FROM WASHINGTON AND

OREGON 52 (1997), available at http://www.nwfsc.noaa.gov/assets/25/4242_06172004
120234-sockeye.pdf ("Historically, two Oregon lakes within the Columbia River Basin
supported populations of sockeye salmon: Suttle Lake in the Deschutes River Basin and
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redband rainbow trout and the piscivorous bull trout, coupled with the
beauty of the river and special year-round catch and release fishing
regulations, draw anglers from across the region and around the world.25
Because of its enormous value as a near-pristine ecosystem and excellent
fishing and hiking opportunities, Congress, in 1988, designated over 28
miles of the Metolius River as scenic and recreational under the Wild and
Scenic Rivers Act. 26
2. Upper Deschutes River
The Upper Deschutes is a river of contrasts. Its headwaters
remain largely untouched and provide quality habitat for native rainbow
trout, as well as introduced brook and brown trout. 27 Two major
impoundments near its source, Crane Prairie and Wickiup reservoirs,
provide fishing and boating opportunities in addition to irrigation water
for downstream pasture and crops. 28 Through the town of Bend, the
river is a popular kayaking and fishing venue, 29 although north of town

Wallowa Lake in the Snake/Grande Ronde River Basin.") (citations omitted). The
construction of several small dams across Suttle Lake's outlet decimated the sockeye. See
FEIS, supra note 11, at 105; Nehlsen, supranote 3, at 3. However, a small resident population
of sockeye, known as kokanee, remained in Suttle Lake and is the most likely source for the
population of kokanee that exists downstream in Lake Billy Chinook today. FEIS, supra
note 11, at 105. The settlement agreement proposes to use those genetically intact kokanee
from Lake Billy Chinook to reseed the historic sockeye run. Id at 105-06.
25. See Econ. Dev. for Cent. Or., Central Oregon Facts, http://www.edforco.org/CO
Facts/tourism/tourism.html (last visited Feb. 9, 2007) ("Central Oregon has become a yearround destination resort for visitors and tourists worldwide[,] offering premiere skiing,
golfing, fishing, hiking, museums, biking, kayaking, festivals... .We have several worldclass fly-fishing streams including the pristine Metolius River....").
26. Enacted on October 28, 1988, the Omnibus Oregon Wild and Scenic Rivers Act of
1988 designated 17.1 miles of the Metolius River as scenic and 11.5 miles of the river as
recreational. Pub. L. No. 100-557, tit. I, 102 Stat. 2782 (codified at 16 U.S.C. § 1274(a)(85)
(2000)) (amending the Wild and Scenic Rivers Act, 16 U.S.C. §§ 1281-1287 (2000)). The Wild
and Scenic Rivers Act protects free flowing rivers and "their immediate environments that
possess outstanding remarkable values (ORVs)." FEIS, supra note 11, at 343. ORVs for the
Metolius River include fishery resources. Id.
27.

See OR. DEP'T OF FISH & WILDLIFE, 2 OREGON NATIVE FISH STATUs REPORT 481

(2006), available at http://www.dfw.state.or.us/fish/ONFSR/report.asp#bull-trout (follow
"Bull Trout SMUs" hyerlink; then follow "Deschutes Methods" hyperlink) ("Brook trout
were stocked into streams, rivers and high alpine lakes in the Deschutes River Basin."). See
FEIS, supra note 11, at 97 (introduced species in the Deschutes include brown trout).
28. See FEIS, supra note 11, at 44. Significant quantities of water in the upper Deschutes
basin are used for irrigation. That water is largely stored in Crane Prairie Reservoir, located
at river mile 238, with a capacity of almost 5,000 acre feet, and Wickiup Reservoir, located
at river mile 226, with a capacity of over 11,000 acre feet. Id.
29. See Deschutes River, supra note 2. The upper Deschutes River from Wickiup Dam
downstream to Bend offers flatwater and whitewater boating and excellent angling
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the river nearly runs dry during some months of the year.30 Farther
downstream, springs near the mouth of Whychus Creek regenerate the
river with large volumes of cool water. 31 In 1988, Congress designated
over 70 miles of the Deschutes River above the Pelton-Round Butte
32
Project as scenic and recreational under the Wild and Scenic Rivers Act.
Prior to the construction of the Pelton complex, anadromous fish
could ascend the upper Deschutes River to Big Falls, some 132 miles
upstream from the river's confluence with the Columbia and roughly 14
miles upstream from Lake Billy Chinook. 33 Although the numbers of
anadromous fish that spawned and were reared in the upper Deschutes
River prior to the construction of the project cannot be precisely
quantified, there is strong evidence that a significant population of
steelhead and spring chinook did occupy the river. 34 Moreover,
Whychus Creek, the only major tributary between Lake Billy Chinook
and Big Falls (the upper limit of anadromous fish migration), was a
35
major producer of steelhead and chinook.
3. Crooked River
The Crooked River, the largest of the Deschutes River's
tributaries, 36 flows through rugged and sparsely populated country. Its
opportunities. The river segment between Bend and the Pelton-Round Butte Project offers
hiking, waterfalls, and spectacular vistas, but limited boating. Id.
30. In the Deschutes River above the project, "[w]ater withdrawals are so extensive
that river flows are considerably reduced during the irrigation season." FEIS, supra note 11,
at 44. The FEIS described the significance of the water withdrawals by noting that the river
has a mean annual flow of roughly 1400 cfs at Benham Falls south of Bend, but
downstream, north of Bend, the mean annual flow is less than 500 cfs. Id. at 46 tbl.7.
31. Nehlsen, supra note 3, at 2, 27 (the lower 15 miles of Squaw [Whychus] Creek
provide excellent habitat for salmon due to large quantities of spawning gravel and good
flows from infusions of spring water).
32. 16 U.S.C. § 1274(a)(73)(A)-(D) (2000). See supra note 26.
33. See FEIS, supra note 11, at 96. During low flows, Steelhead Falls, several miles
downstream from Big Falls, was the upstream barrier for fish passage. Nehlsen, supra note
3, at 22.
34. Nehlsen, supra note 3, at 2, 15, 22. More fish passed the Pelton project than could be
accounted for in Squaw [Whychus] Creek spawning surveys, so some steelhead and
chinook must have been spawning in the upper Deschutes River. Id. at 22.
35. See id. at 2, 29-30 (Squaw [Whychus] Creek was a major steelhead producer before
water diversions around Sisters largely dewatered portions of the creek). Part of the PeltonRound Butte settlement agreement aims to purchase water rights in the creek so that the
creek can once again be a productive steelhead stream if fish passage is successful. See
Settlement Agreement, supra note 9, exhibit B (outlining the goal of acquiring senior water
rights on Whychus Creek). Like many other Deschutes River tributaries, Congress
designated portions of Squaw [Whychus] Creek as wild and scenic under the Wild and
Scenic Rivers Act, 16 U.S.C. § 1274(a)(102) (2000). See supra note 26.
36. FEIS, supra note 11, at 42.
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headwaters still support healthy numbers of rainbow trout, though
many of its lower reaches are too low and warm to support salmonids,
37
largely due to irrigation withdrawals and intensive livestock grazing.
Like the rest of the Deschutes Basin, springs dot its course and provide
infusions of cold well-oxygenated water, although the Crooked River
generally relies more on snowmelt and rainfall than other Deschutes
River tributaries. 38 Despite being severely degraded in many areas, some
sections of the Crooked River retain strong biological, scenic, and
recreational values, prompting Congress, in 1988, to designate 15 miles
39
of the river as recreational under the Wild and Scenic Rivers Act.
Prior to irrigation withdrawals, 40 habitat degradation, 41 and the
construction of the Pelton project, as well as other dams on the Crooked
itself,42 nearly the entire Crooked River drainage was open to and
provided excellent habitat for anadromous salmonids. 43 Now, Bowman
Dam at river mile 70, as well as other dams on major tributaries such as
Ochoco Creek, block fish passage to ancestral spawning grounds. 44

"
37. See id. at 95 (in the section of the Crooked River above Opal Springs, [miost of the
summer flow.. .is withdrawn for agriculture, and low summer flows and high water
temperatures reduce its value as salmonid habitat"). See also MOORE ET AL., supranote 14, at
27-32 (the first irrigation diversions in the Deschutes basin occurred in the Crooked River
in 1866, and the Crooked River, along with a major tributary, Ochoco Creek, continues to
be a major source of irrigation water in the region); Nehisen, supra note 3, at 13-14
(livestock grazing "had a major impact on the landscape.. .and likely was a major factor
affecting salmon runs" because it eliminated native grasses leading to soil erosion and
decreased water storage capacity, ultimately creating wider, shallower stream channels and
flashier [more variation between high and low flow] streams).
38. See Nehlsen, supra note 3, at 45 (describing marked seasonal variations of the
Crooked River, despite augmentation by numerous springs); FEIS, supra note 11, at 42 (the
mean flow of the Crooked River is five times higher below Opal Springs than above). The
increased flow of cool, high quality water allows the stretch below Opal Springs to support
rainbow, brown, and bull trout, in addition to kokanee, while the tepid stretch above
supports primarily non-game species. Id. at 96.
39. 16 U.S.C. § 1274(a)(72) (2000).
40. See NehIsen, supra note 3, at 48 (by 1912, due to extensive irrigation withdrawals,
the Crooked River was frequently dry below Prineville).
41. See id. at 4 ("Extensive livestock grazing, especially during the mid- and late1800s... caused major transformations of the basin that remain today.").
42. See id. (numerous dams on the Crooked River and key tributaries blocked
anadromous fish migration).
43. See infra note 112 and accompanying text.
44. See Nehlsen, supra note 3, at 47.
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4. Lower Deschutes River
The lower Deschutes River is one of Oregon's most popular
outdoor meccas. 45 The river offers whitewater rafting, excellent steelhead
and trout fishing, hiking, camping, and wildlife viewing.46 Through fish
harvest by the tribes, guided sport fishing excursions, guided rafting
expeditions, and an influx of spending associated with the large number
of recreational tourists, the lower river contributes substantially to the
47
economy of the region.
From a biological standpoint, the relatively cool and constant
flow of the lower Deschutes River 46 provides excellent habitat for
resident and anadromous fish. It also serves as a temperature refuge
during the summer, when warm Columbia River temperatures drive
anadromous salmonids destined for other rivers to seek the cool,
oxygenated water of the Deschutes before continuing on to their natal
streams.49 The lower Deschutes and some of its tributaries 50 provide
45. See BUREAU OF LAND MGMT. ET AL., LOWER DEsCHUTES RIVER MANAGEMENT PLAN
AND ENVIRONMENTAL IMPACT STATEMENT 140 (Draft, May 1991) ("The Deschutes River is
one of the most popular boating rivers in Oregon....People float the river primarily for
whitewater adventure and/or fishing."). See also Deschutes River, supra note 2 ("The Lower
Deschutes... is one of Oregon's premier steelhead and trout fisheries.").
46. BuREAU OF LAND MGMT. ET AL., supranote 45, at 141.
47. See HIGH AND MIGHTY, supra note 2, at 136 ("Camping, sightseeing, fishing,
hunting, skiing, and boating have increased very rapidly, along with the construction of
camps, motels, condominiums, supermarkets, and ski lifts. Recreation is big business now,
especially in Deschutes County."). See also MOORE ET AL., supra note 14, at 36-37 ("Visitors
and tourism are contributing significantly to economic growth in the Basin... In 1993, travel
expenditures in the five Deschutes Basin counties amounted to $302 million, about 9% of
the $3.4 billion in travel expenditures for the state of Oregon.").
48. Because of massive groundwater infusions, the Deschutes behaves more like a
spring creek than a typical river of its size. FEIS, supra note 11, at 44, 99.
49. One downside of its lower average temperature is that many stray salmonids,
spawned and reared in other basins, turn into the Deschutes from the much warmer
Columbia to weather the excessively warm temperatures found there during the summer
and early fall. DEScHUTES BIOLOGICAL ASSESSMENT, supra note 8, ch. 5, at 36, ch. 9, at 10.
"[Tihe fear that stray steelhead spawning with wild Deschutes River steelhead would
cause a reduction in fitness" is partly responsible for the listing of wild summer run
Deschutes steelhead as threatened under the Endangered Species Act in 1999. FEIS, supra
note 11, at 106-07. Though some stray steelhead return to the Columbia and continue on to
their natal waters after weathering the hot summer months in the Deschutes, "the evidence
suggests that the majority of stray steelhead migrating past Sherars Falls spawn in the
Deschutes River basin." DEsCHUTES BIOLOGICAL ASSESSMENT, supra note 8, at 5-36. in 2001,
the Oregon Department of Fish and Wildlife (ODFW) captured 2,642 stray hatchery
steelhead at Sherars Falls, well over the number of Deschutes-origin hatchery and wild fish
combined. Id. at 5-38 tbl.5-5. In 2001, ODFW captured only 2,219 Deschutes basin steelhead:
1,262 hatchery fish from the Round Butte hatchery, and 957 wild fish. Id. at 5-35, 5-38.
50. Primary lower Deschutes tributaries that enter the river from the west are Shitike
Creek, the Warm Springs River, the White River, Eagle Creek, Wapanita Creek, and Nena

1054

NATURAL RESOURCES JOURNAL

[Vol. 46

habitat for threatened bull trout, 51 and many of its tributaries are strong
producers of steelhead. 52 The lower river is also home to spring and fall
chinook.53 The recreational, cultural, and scenic resources of the lower
Deschutes River prompted Congress, in 1988, to designate its entire onehundred mile length, from the base of the re-regulating dam to the
Columbia River, as recreational under the Wild and Scenic Rivers Act. 54
B. History of the Pelton-Round Butte Complex Construction
Although the Deschutes retains strong recreational and
biological value, commercial irrigation and hydropower interests have
harnessed the river for over a century. The first irrigation diversion
occurred at Cline Falls in 1892, and by 1910, the Bend Water, Light &
Power Company had completed the first hydroelectric dam on the
Deschutes River, supplying power for the city's street lights.55 According
to a recent study, "by 1914 filings for water rights on the Deschutes River
above Bend exceeded average stream flow by 40 times," 56 and by the
1920s, irrigation diversions caused portions of the Deschutes River, along
with significant portions of major tributaries, such as the Crooked River
and Whychus Creek, to run dry. 57 In addition, the Bureau of Reclamation
completed construction of several large storage dams in the Deschutes
Basin in the early 1920s.58

Creek. FEIS, supra note 11, at 98. Of those tributaries, Shitike Creek and the Warm Springs
and White rivers support anadromous and resident fish. Id. at 99. Prominent east-side
tributaries are Trout Creek, Bakeoven Creek, and Buck Hollow Creek. Id.
51. "Bull trout are found in the mainstem Deschutes between Sherars Falls and the
Reregulating Dam, in Shitike Creek, in the Warm Springs River, and in the White River
below White River Falls." Offer of Settlement, supra note 9, at 34-35 (citation omitted).
52. Trout Creek, Bakeoven Creek, and Buck Hollow Creek produce significant
numbers of steelhead. FEIS, supranote 11, at 99.
53. See id. at 102-04.
54. Omnibus Oregon Wild and Scenic Rivers Act of 1988, 16 U.S.C. § 1274(a)(73) (2000).
"The outstandingly remarkable values of the Lower Deschutes" also include botanical,
geological, wildlife, and fisheries values. Settlement Agreement, supra note 9, app. E. at 2.
55. See Nehlsen, supranote 3, at 17 (by 1909 it appeared that the Deschutes was already
over appropriated); HIGH AND MIGHTY, supra note 2, at 106-07 fig.65. Although the first
irrigation diversion on the Deschutes itself did not occur until 1892, irrigators began
diverting from many tributaries much earlier. The first diversion on the Crooked River
took place in 1866 and the first diversion on Whychus Creek occurred in 1871. MOORE ET
AL., supra note 14, at 27; Nehlsen, supra note 3, at 2, 17.
56. Nehlsen, supra note 3, at 13.
57. Id. at 2, 4, 13.
58. MOORE ET AL., supra note 14, at 10, tbl.1. The Bureau completed Ochoco Reservoir,
located on a Crooked River tributary, Ochoco Creek, in 1921; Crane Prairie Reservoir,
located on the Deschutes River upstream from Bend, in 1922; and Crescent Reservoir, on
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In 1949, growing regional demand for cheap hydroelectric
power led the Northwest Power Supply Company to apply for a license
from the FPC, predecessor to the FERC, 59 to build a two-dam complex on
the lower Deschutes River.6 0 In 1951, the FPC granted a license to
Portland General Electric to build a hydroelectric project on the
Deschutes River. 61 That license authorized PGE to construct Pelton Dam
for power production and a smaller dam downstream designed to reregulate flows in the lower river.6 2
Oregon objected vociferously to the license, arguing before the
FPC that the project would extirpate anadromous fish runs above the
project site.6 3 Oregon also argued that the project would make its plans
for a large salmon hatchery on the Metolius River obsolete. 64 The state's
legal challenge was premised on the argument that the project could not
65
proceed without state permits, which had not been granted.
The FPC rejected Oregon's challenge. The Commission
determined that "state laws.. .cannot stand as a complete legal bar to
federal authorization of a project lacking a state permit if... that
project.. .would be of unmistakable public benefit." 66 The Commission
determined that there was such a benefit because the region had a lack of
dependable power capacity, which could partly be remedied by PGE's
proposed hydroelectric project.67 Moreover, the Commission concluded
that existing fish runs would likely be maintained or increased. 68
Crescent Creek, a tributary to the upper Deschutes River, in 1922. Id. The total combined
storage capacity of the three reservoirs is nearly 200,000 acre feet. Id.
59. Fed. Power Comm'n v. Oregon, 349 U.S. 435, 437-38 (1955) (stating that, in 1949,
the Northwest Power Supply Company applied for a license to build a hydroelectric
project on the Deschutes River, and in 1951 Portland General Electric "succeeded to a
supplementary application for that license").
60. Portland Gen. Elec. Co., 10 F.P.C. 445 (1951).
61. Id.
62. Id. at 446-47. The purpose of the Reregulating Dam was to limit harm to lower
river fish and other downstream interests by avoiding severe flow fluctuations that would
result from storing or using water during power generation. Id.
63. Id. at 446.
64. Id. Central to this argument was the contention by the Oregon Fish and Game
Commission that a large salmon hatchery on the Metolius River would make the Deschutes
a more productive fishery than it had been historically. The Fish and Game Commission
argued that the dam complex would destroy the purpose of the hatchery and limit the
possibility for increased salmon runs in the Deschutes River. Id.
65. Id.
66. Id.
67. Id. at 454.
68. Id. at 455 ("There is no substantial evidence in the record to show that the fishery
facilities proposed by the applicant in accordance with the plans prepared by the Fish
Commission of Oregon will not maintain existing runs, and there is a possibility that the
run can be increased.").
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Ironically, the Secretary of the Interior recommended that the FPC not
issue the license because "the Lower Columbia Fisheries program
contemplate[d] greater use of the Deschutes as a fish propagation
69
stream."
In 1954, the Ninth Circuit overruled the FPC and set aside the
Commission's license, concluding that states, not the federal
government, controlled non-navigable waters. 70 In reaching its decision,
the court rejected the Commission's claim that it could issue the license
over Oregon's objection based on either the Commerce Clause or the
Property Clause.72 Instead, the Ninth Circuit determined that the Desert
Lands Act, which granted the states plenary power over non-navigable
waters, prevented the Commission from granting a hydropower license
over Oregon's objection because "the regulation of the river as it flows
through the state is one of the powers of the state's sovereignty." 73 The
court recognized that the dam site was located on federal lands but
concluded that ownership of the site did not authorize the federal
government to use the waters of a non-navigable river contrary to state
law. 74
In 1955, with Justice Burton writing for an eight-justice majority,
the Supreme Court reversed the Ninth Circuit's decision.75 Although the
Court thought that the Commerce Clause did not support the FPC's
authority to grant the license because the river had not been declared
navigable, 76 it ruled that the FPC had authority to issue the license under

69. Id. at 456-57.
70. Oregon v. Fed. Power Comm'n, 211 F.2d 347 (9th Cir. 1954).
71. Id.
72. Id. at 352.
73. Id. at 353.
74. Id.
75. Fed. Power Comm'n v. Oregon, 349 U.S. 435 (1955).
76. The Supreme Court dismissed the Commerce Clause as a possible basis for federal
authority in this situation, stating that "it is generally recognized [that the Deschutes River
is] incapable of sustaining navigation." Id. at 439. This limited interpretation of Commerce
Clause authority was overruled in 1965 when, in Federal Power Commission v. Union Electric
Co., the Court held that the Federal Power Act granted the Commission jurisdiction over a
hydroelectric project, which was on neither federal lands nor a navigable river, because
Union Electric intended to transmit electricity in interstate commerce. 381 U.S. 90 (1965).
Union Electric had argued that the Commerce Clause, and thus the extent of the
Commission's authority, was limited to situations where a proposed project would affect
commerce on navigable waters. Id. at 101-02. But the Court, with Justice White writing for
the majority, concluded that Congress intended to use the full scope of its Commerce
Clause power when enacting the 1935 amendments to the Federal Power Act. Id. Thus, any
project licensed after 1935 affecting interstate commerce, including by means of interstate
electricity transmission, required a federal license. Id. at 100-01, 109.
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the Property Clause. 77 Specifically, the court noted that section 4(e) of the
Federal Power Act authorized the Commission to grant licenses "upon
any part of the public lands and reservations of the United States." 78 The
court then ruled that the Desert Lands Act of 1877, which Oregon argued
delegated to states the power to veto or condition FPC licenses on nonnavigable waters like the Deschutes, was inapplicable to reserved
lands. 79 The court concluded that, because the bed of the river as well as
both banks were reserved lands, the Commission had the authority to
8
issue a license for the project over Oregon's objections.
Justice Douglas dissented, stating that "the United States cannot
give what it does not have." 81 He rejected the distinction the majority
drew between reserved and public lands, concluding that even though
the dam site was located on reserved lands, the Act reserving those lands
merely withdrew the lands from settlement; it did nothing to change
Oregon's right to control non-navigable rivers. 82 Douglas maintained
that the majority's holding would allow the federal government to
control all waterbodies appurtenant to federal land, whether or not they
are navigable, thus causing "vast dislocations in the economies of
Western States." 83
1. Impacts of the Pelton-Round Butte Complex
Construction of the Pelton-Round Butte Complex began soon
after the Federal Power Commission v. Oregon decision. The project created
a variety of environmental and biological problems in both the upper
and lower Deschutes River basins, the most obvious of which was the
obstacle it presented to salmon migration, completely extirpating
anadromous fish from the upper basin.84 Other problems caused by the
77. Fed. Power Comm'n v. Oregon, 349 U.S. at 443.
78. 16 U.S.C. § 797(e) (2000).
79. Fed. Power Comm'n v. Oregon, 349 U.S. at 448.
80. Id. at 444 (citing United States v. Utah, 283 U.S. 64, 75 (1931) (stating that title to the
beds of non-navigable rivers remains with the United States)). The Supreme Court noted
that PGE proposed to construct the eastern terminus of the dam on reserved lands (lands
retained by the United States). The tribes owned the lands of the proposed western
terminus. Id. Had the lands at both ends been "public lands," that is, not reserved by the
United States, based on the Supreme Court's 1955 analysis, neither the Property Clause nor
the Commerce Clause could have sustained the Federal Power Commission's authority to
grant the license for the project over state objection.
81. Id. at 453.
82. Id. at 456.
83. Ten western states had filed amicus curiae briefs on behalf of Oregon, apparently
influencing Justice Douglas's opinion. Id. at 457.
84. See Offer of Settlement, supra note 9, at 22 ("The Project primarily impacts fishery
resources by blocking access to and inundating habitat... It has created a barrier to
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construction of the project included inhibiting gravel recruitment in the
86
lower river,85 reducing the amount of woody debris in the lower river,
and inundating wetlands, forests, and other habitat 87 under what is now
Lake Billy Chinook. The dams also contributed to water quality
problems throughout the basin. 88
a. Fish Passage Failure
PGE began construction of the 204-foot-high concrete arch Pelton
Dam and the 88-foot-high rock fill Reregulating Dam in 1956.89 By 1958
the project was operational. 90 The dams created reservoirs of 540 and 190
acres respectively. 91 In 1960, PGE went before the FPC seeking a license
amendment in order to allow it to add a new, larger dam to the complex
upstream from Pelton Dam. 92 PGE's completion of that dam, known as
Round Butte, in 1964 greatly expanded the capacity of the project
because the 440-foot high earthen fill dam created a 4,000 acre reservoir
capable of storing roughly 500,000 acre-feet. 93
Originally, all of the dams were equipped with fish-passage
mechanisms. For upstream migration, PGE installed ladders at the
Pelton and re-regulating dams94 and a trap and haul facility to provide
aerial passage over the much larger Round Butte Dam because the steep
canyon upstream from Pelton Dam precluded a fish ladder. 95
Downstream passage consisted of a variety of mechanical devices known
as skimmers. 96 Skimmers were surface collectors designed to collect
upstream and downstream migration, and movement between tributaries... .The Project
creates an impassable barrier to fish passage, thus cutting off access to historic spawning
and rearing habitat....").
85. See infra notes 107-109 and accompanying text.
86. See infra notes 110-111 and accompanying text.
87. See infra notes 112-116 and accompanying text.
88. See infra notes 117-118 and accompanying text.
89. Offer of Settlement, supra note 9, at 10; Nehlsen, supra note 3, at 6, 17.
90. Offer of Settlement, supra note 9, at 12.
91. Id. at 10.
92. The Commission approved the amendment. Portland Gen. Elec. Co., Project Nos.
2030 & 2259, 24 F.P.C. 408 (1960) (order modifying and adopting initial decision). The
license was amended again in 1980 to allow for the installation of a power turbine at the
Reregulating Dam, which is wholly owned by the tribes. Portland Gen. Elec. Co. & the
Confederated Tribes of the Warm Spring Reservation of Oregon, Project No. 2030, 10
F.E.R.C. 62,142 (1980). The tribes sell the power generated by the Reregulating Dam to
PGE. Id. at 63,204.
93. See Offer of Settlement, supra note 9, at 11, 13.
94. See id. at 26 (stating that "passage around the Reregulating and Pelton Dams was
originally provided by a 2.8 mile-long fish ladder").
95. Id.
96.

Id.
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down-migrating smolts. After capture, the fish were piped or trucked
downstream. One likely problem leading to the poor success rate of the
skimmers was insufficient attraction flows. 97
While many adult fish could negotiate the series of ladders and
the trap and haul facility to reach upstream spawning grounds, smolts
migrating down through the complex were largely unsuccessful. In fact,
in the mid-1960s, the Fish Commission of Oregon, predecessor to the
Oregon Department of Fish and Wildlife, "determined that the Project's
fish passage facilities were incapable of sustaining the runs due to
problems with juvenile downstream migration." 98 The primary cause for
the inability of juvenile fish to migrate through the complex was a series
of disorienting currents in Lake Billy Chinook, which essentially trapped
fish from the Metolius arm deep in the lake and carried fish from the
Crooked and Deschutes River arms on warm surface currents into the
Metolius arm of the reservoir and away from downstream passage
facilities. 99 These currents caused smolts from the Deschutes and
Crooked Rivers to become entrained in the Metolius River arm and
smolts from the Metolius River to enter the lake deeper than necessary to
be successfully trapped and transported downstream by a skimmer.1°
Other factors that led to the failure of downstream fish passage included
"loss of steelhead smolts to a large sport fishery [on Lake Billy Chinook],
tagging and handling mortality, fish disease, and smolt residualization."1 01
The failure of fish passage mechanisms prevented runs of
steelhead, sockeye, spring chinook, and lamprey from reaching their
historic spawning grounds. 102 In all, the complex wiped out several
97. See Settlement Agreement, supra note 9, exhibit D, at 8 (stating that the skimmer in
use on Lake Simtustus, above Pelton Dam, had a maximum attraction flow of only 200 cfs).
98. Offer of Settlement, supranote 9, at 27.
99. Id.
at 28.
100. Scott Yates, Portland Gen. Elec. Director for Fish Plan Implementation, Comments
at Lewis and Clark Law School (Oct. 18, 2005).
101. Offer of Settlement, supra note 9, at 28.
102. See FEIS, supra note 11, at 100 ("Historically, the Deschutes River basin was very
productive for both anadromous and resident salmonid fisheries."). See also BRIAN
HARRINGTON, DESCHUTES BASIN LAND TRUST-MErOLius PRESERVE PROJECT: THE 2003
DESCHurES BASIN PROJECT IN OREGON (July 2003), http://www.endgame.org/weyerdeschutesbasin.html, stating,
Nearly forgotten is the historic productivity of the Deschutes as a salmon
river. While the lower river still produces runs of chinook, construction of
the Pelton hydroelectric complex in the 1960s cut off access to the upper
basin and led to the demise of the Suttle Lake sockeye salmon run, one of
only two historic sockeye runs in Oregon. Where legendary Deschutes
trout streams like the Metolius River once teemed with spring chinook and
sockeye salmon, now there are none.
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hundred miles of habitat for anadromous salmonids, over 225 miles of
which were located in the river's three major tributaries. 103 The lack of
fish passage also prevented resident populations of bull trout and
redband rainbow trout from interacting with up or downstream
populations, 1° 4 thereby impoverishing the genetic pool.
In 1968, recognizing that fish passage was infeasible, the Oregon
Fish Commission decided to replace the loss of naturally spawned
steelhead and chinook salmon with hatchery production. 105 While
Cf. Portland Gen. Elec. Co., 10 F.P.C. 445, 449-50 (1951) ("[Tihe Deschutes River above the
Pelton site is not now a relatively large producer of anadromous fish... .The Oregon Fish
Commission estimates that the runs of spring Chinook...are in the general magnitude of
2,000 to 2,500, and that approximately 5,000 summer steelhead move past the site."). The
Federal Power Commission attributed the relatively low numbers of fish migrating past the
dam site at the time of PGE's application to "irrigation diversions in the headwaters [that]
have almost completely depleted the upper reaches of the stream." Id. at 450.
103. See FEIS, supra note 11, at 100.
The entire Crooked River system, with hundreds of miles of stream, was
available for the production of Chinook salmon and steelhead, and the
Metolius and Warm Springs rivers and Shitike Creek produced spring
Chinook salmon. Sockeye salmon historically returned to Suttle Lake in
the upper Metolius River basin.... Steelhead production was substantial in
Why-chus [sic] Creek and the Crooked River system, as well in some
seasonal tributaries to the lower Deschutes River.
Id. See also Offer of Settlement, supra note 9, at 25 ("On the Crooked River, access to over
155 miles of fish habitat was lost; access to about 30 miles of habitat was lost on the
Deschutes River, and access to approximately 41 miles was lost on the Metolius River.")
(citation omitted). Those numbers do not take into account additional mileage lost on
Whychus Creek. The completion of Bowman Dam on the Crooked River in 1961 at river
mile 70 significantly reduced available habitat in the upper Crooked River system because
it was built without a fish ladder. FEIS, supra note 11, at 101. More recently, the 1982
enlargement of Opal Springs Dam, on the Crooked River only several miles upstream from
Lake Billy Chinook, transformed it into a complete barrier for anadromous fish. Nw.
POWER & CONSERVATION COUNCIL, DESCHUTES SUBBASiN PLAN app. I at 1-14 (2002), available
at http://w-ww.nwcouncil.org/fw/subbasinplanning/ deschutes/ plan/ (follow "Appendix I" hyperlink). The Oregon Department of Fish and Wildlife is currently examining
construction of a fish ladder at Opal Springs that would allow passage for bull trout and
anadromous fish. DESCHUTES BIOLOGICAL ASSESSMENT, supra note 8, ch. 7, at 7-7 (follow
"Chapter 7" hyperlink).
104. See Offer of Settlement, supra note 9, at 34-35 ("Populations of bull trout in the
[Deschutes] basin were segmented and further isolated by the construction of the
Project... .istorically, there may have been genetic interchange between the Metolius and
Deschutes River rainbow trout populations.").
105. See id. at 27 (recognition of unsuccessful downstream passage led to plans to
mitigate fish losses through hatchery production as early as 1966). A 1970 mitigation
agreement among the Fish Commission of Oregon, the Oregon Game Commission, and
PGE set a spring chinook target of 1,200 fish returning to the Pelton trap. FEIS, supra note
11, at 103. Annual smolt releases average about 750,000. Id. The same agreement calls for an
annual return to the Pelton trap of 1,800 steelhead. Id. at 106. Round Butte hatchery releases
around 162,000 steelhead smolts annually in an effort to meet this target. Id. Actual returns
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hatchery fish continue to provide recreational fishing opportunities, and
limited tribal harvest in some years, the hatchery failed to even attempt
to replace biologically important sockeye and lamprey stocks. 106
b. Other Problems
In addition to blocking access to hundreds of miles of ancestral
spawning grounds, the complex flattened the hydrograph of the lower
Deschutes River, thereby reducing flushing flows and gravel
importation. 10 7 Clean, appropriately sized gravel is necessary for successful spawning. 08 FERC's final environmental impact statement indicated
that a lack of available gravel, due to the dams, may be responsible for
reduced numbers of fall chinook in the lower river beginning in the
1980s.109 In addition, the complex prevented accumulation of structurally

have varied widely, but studies show a recent trend toward increased populations of both
wild and hatchery mid-Columbia steelhead. See DESCHUTEs BIOLOGICAL ASSESSMENT, supra
note 8, ch. 5, at 5-35 tbl.5-4 (since 1995, steelhead counts at the Sherars Falls fish trap have
increased dramatically).
Tributary redd counts also indicate a substantial increase in the number of spawning
steelhead. Id. at 5-36 to 5-37. The estimated preharvest abundance of wild steelhead at
Sherars Falls ranged from a low of 547 fish in 1994-1995 to a high of 9,493 in 2000-2001. Id.
at 5-43 tbl.5-10. The number of steelhead counted ascending above Sherars Falls in 20002001, the year of the largest return on record, is less than the estimated number of steelhead
that migrated past the Pelton project site in the years immediately before project
construction. Compare id. at 5-35 tbl.5-4 (ODFW trapped 4,861 steelhead in 2000-2001 at
Sherars Falls located at river mile 43) with Portland Gen. Elec. Co., 10 F.P.C. 445, 450 (1951)
(the Oregon Fish Commission estimated that, in the years prior to construction of the
project, roughly 5,000 steelhead migrated past the project site, located upstream from river
mile 100). This indicates that despite recent increases in yearly steelhead returns, steelhead
counts remain well below historical abundance. Like steelhead numbers, spring and fall
chinook numbers have varied widely. See DESCHuTES BIOLOGICAL ASSESSMENT, supra note
8, ch. 9, at 9-5, 9-6 (follow "Chapter 9" hyperlink) ("Since 1977, the spring Chinook salmon
run (hatchery and wild fish) to the Deschutes River minus harvest has varied between
about 1,100 (in 1980) and 11,000 (in 2002)" and "[o]ver the last 25 years, the total run of
wild sunmer/fall Chinook salmon has varied between about 2,800 (in 1992) to over 20,000
(in 1997).").
106. See Offer of Settlement, supra note 9, at 49 (stating that hatchery managers operate
the hatchery solely to mitigate for lost stocks of spring chinook and summer steelhead).
107. See FEIS, supra note 11, at 153.
108. See Salmonid Habitat Restoration Planning Resource for San Mateo & Santa Cruz
Counties, http://www3.csc.noaa.gov/salmonid/html/salmonid/spawn.htm
("Habitat
requirements for successful spawning include suitable stream bottom substrate
(gravel)....").
109. See FEIS, supra note 11, at 153 ("[T]he reservoirs trap gravel delivered from
upstream tributaries," which may in part be responsible for lower numbers of spawning
fall Chinook "between the Reregulating Dam and Sherars Falls since the early 1980s.").

1062

NATURAL RESOURCES JOURNAL

[Vol. 46

and biologically important woody debris," 0 which FERC's final
environmental impact statement acknowledged "play[s] important roles
in the formation of islands and side channels, in providing cover, and in
maintaining habitat complexity.""'
The project also inundated important aquatic, riparian, wetland,
and forest habitat." 2 In all, the complex destroyed roughly 41 miles of
riverine habitat, including historically important spawning areas for
14
3
chinook, sockeye, and steelhead." Lost habitat, exceeding 4,400 acres,
also harmed many sensitive terrestrial species through loss of cover,
breeding and foraging areas, and migration corridors. u 5 Studies indicate
that now-submerged lands provided "critical winter range" for mule
deer and continued operation of the project will continue to fragment
habitat and impede dispersal patterns of amphibians, certain birds, and
116
small mammals.
Finally, the complex has contributed to water quality problems
in the lower Deschutes River." 7 The lower river often exceeds state and
tribal water quality standards for dissolved oxygen, pH, chlorophyll a,
and temperature," 8 which, according to the licensees, "may adversely
affect fish and other aquatic life below the Project." 119
In the more than five decades since the FPC initially granted
license, the Pelton-Round Butte complex has caused
hydroelectric
PGE a
110. See id. at 150 (The project "impedes the movement of large woody debris into the
Lower Deschutes River from upstream areas.").
111. Id.
112. See Offer of Settlement, supra note 9, at 23.
113. Id. at 22. The project inundated nine miles of the Deschutes River, 13 miles of the
Metolius River, and about seven miles of the Crooked River. FEIS, supra note 11, at 48.
Studies indicate that inundated portions of the rivers "provided important salmon and
steelhead holding water and moderate year-round temperatures ideal for nursery
production of immature salmonids." Id. at 146.
114. See Offer of Settlement, supra note 9, at 23-24 (Pre-project mapping shows the
inundated area of Lake Billy Chinook to be roughly 4,400 acres, over half of which was
identified as key upland habitat. The upland habitat included "1,350 acres of shrublands,
1,050 acres of juniper, 310 acres of ponderosa pine, 160 acres of grasslands, and 170 acres of
mixed conifers....").
115. Id. ("The Project reservoirs inundate wetlands along the Deschutes, Metolius, and
Crooked Rivers. Riparian habitats are used by more than 80% of the indigenous terrestrial
vertebrates east of the Cascade Mountains, many of which are sensitive, threatened or
endangered. The loss of riparian corridors may be the Project's most significant impact on
terrestrial wildlife resources.").
116. Id. at 24.
117. Id. at 23.
118. See FEIS, supra note 11, at 64-94. Perhaps most importantly, the project warms the
river during the late summer and early fall, causing even greater exceedances of state and
tribal water quality standards than would occur in the absence of the project. Id. at 77.
119. Offer of Settlement, supra note 9, at 23.
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major damage to the Deschutes River ecosystem. Most notably, the
complex extirpated anadromous fish from the upper basin, but the
complex also caused more subtle, yet significant environmental
problems. Increased river temperatures, reduced gravel recruitment, and
inundated habitat have prevented the lower river from reaching its full
ecosystem potential. The settlement agreement, discussed in detail in
Part III, aimed to correct many of the problems caused by the project. If
successful, this project will show that, when licensees are appropriately
dedicated to not only power production but also to being good stewards
of the resources they depend on, dams and healthy riparian ecosystems
can coexist.
III. THE SETTLEMENT AGREEMENT
A. Impetus and Events Leading to Adoption of the Settlement
Several factors motivated the historic settlement agreement.
Paramount among them was a competing license application filed by the
tribes in 1999, as well as a desire on the part of PGE to avoid the
contentious, drawn-out litigation that surrounded the original license
application. 120 Also important was PGE's commitment to rectify as far as
possible the original harms caused by the dam complex and a belief on
the part of PGE that a settlement process incorporating fish and wildlife
agencies and other interested parties would result in similar license
conditions at a much lower cost than could be achieved through
121
litigation.
Originally granted on December 31, 1951, the 50-year license for
the Pelton-Round Butte Project expired at the end of 2001.122 That license
governed operations for the entire complex, 123 including the reregulating dam, Pelton Dam, and Round Butte Dam. Two of those dams,
Pelton and Round Butte, were owned by PGE, while the tribes were, and
continue to be, the sole owners of the re-regulating dam.124
120. Telephone Interview with Julie Keil, Director, Hydropower Licensing, Portland
Gen. Elec., Portland, Or. (Oct. 27, 2005).
121. Id. (stating that, because it is exceedingly difficult to defeat fish agency conditions
in court, a cooperative settlement is less costly and gives the agencies a potential
opportunity to come to understand and alleviate concerns of the licensee).
122. Offer of Settlement, supranote 9, at 13.
123. For a physical description of the three-dam complex, see Portland Gen. Elec., Fact
Sheet supra note 7.
124. Id. In 1980, an amendment to the 1951 license authorized the installation of a
hydropower turbine at the tribally owned Reregulating Dam. 10 F.E.R.C. 62,142 (1980).
That license amendment made the tribes joint licensees "to the extent of their interests." 93
F.E.R.C. 61,183, at 61,601 (2000) (order approving settlement and amending license).
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In 1995, six years prior to the expiration of the license, the tribes
announced their intention to file a license application to operate the
entire complex. 125 That decision grew out of fruitless negotiations
between the tribes and PGE regarding the rental value of the tribal land
that a portion of the complex occupies. 126 Because FERC regulations do
not require it to issue new licenses to the original licensee, but instead
authorize the agency to issue the license to a competing licensee, 127 PGE
feared that it might lose its investment. 128 After several years of
negotiations, PGE and the tribes agreed that it would serve both their
interests to enter an agreement to become co-licensees for the entire
project.129 The tribes and PGE filed a Global Settlement Agreement with
FERC in April 2000,130 under which the tribes would obtain a one-third
ownership interest in the entire complex. 131 The agreement also
authorizes the tribes to purchase a controlling percentage of ownership
in the project by 2029.132
In June 2001, the tribes and PGE, now co-applicants for a new
133
license, filed an amendment reconciling their prior competing licenses.
FERC accepted the amendment that August and set an October 2001

125. Rachel Odell, Tribes on Verge of Control of Hydroelectric Project, THE BULLETIN (Bend,
Or.) June 7, 2004, availableat http://www.fwee.org/news/getStory?story=1236.
126. Id. Prior to the settlement agreement, PGE paid roughly $10 million in rent to the
tribes annually. However, one author suggests that "Pelton and Round Butte dams could
potentially earn between $20 million and $50 million per year for their license holders."
Sarah Byers, Taking Back the Power, INFLUx, available at http://influx.uoregon.edu/
2000/warmsprings/warmspringsl.html#top (last visited Feb. 17, 2007). Thus, the tribes
could see substantially increased revenues as co-owners of the project.
127. See 16 U.S.C. § 808(a)(1) (2000) (stating that "the commission is authorized to issue
a new license to the existing licensee upon such terms and conditions as may be authorized
or required under the then existing laws and regulations, or to issue a new license under said
terms and conditions to a new licensee") (emphasis added).
128. See Rachel Odell, Tribes "Buy In" to Restore Their River, HIGH COUNTRY NEWS (Sept.
27, 2004), available at http://www.hcn.org/servlets/hcn.Article?articleid=15016 ("Because
[the tribes] owned much of the land [under the license,].. Portland General Electric would
have been forced to sell the dams to them, says Julie Keil, the company's director of
relicensing. 'We stood to lose a major investment, and a low-cost source of power for our
customers. It was a real risk."'). The reason that the tribes may have been able to take
ownership of the complex from PGE stems from section 15 of the Federal Power Act, which
outlines factors that FERC considers when determining to whom it should issue new
licenses. 16 U.S.C. § 808(a)(2). One factor that the statute directs FERC to consider is the
electricity needs of a tribe on whose land a project is located if necessary to fulfill the
purposes of the reservation. Id. § 808(a)(2)(D).
129. Offer of Settlement, supra note 9, at 13.
130. Id.
131. The tribes continue to be sole owners of the Reregulating Dam.
132. Portland Gen. Elec., Fact Sheet, supra note 7.
133. Settlement Agreement, supra note 9, at 13.
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deadline for motions to intervene. 134 Several public interest
organizations, federal land management and wildlife agencies, and a
local county filed timely motions to intervene. 135 In August 2003, FERC
staff issued a draft environmental impact statement (EIS) and, in late
2003, the tribes and PGE filed a proposed preferred alternative. 136 In June
2004, FERC issued a final EIS, which recommended adoption of the
preferred alternative with some minor alterations. 137 Then, on July 30,
PGE, the tribes, and 20 other interested parties filed a settlement
agreement with FERC that was consistent with the preferred
alternative. 138 On June 21, 2005, FERC issued its new license, adopting
39
many of the settlement terms but rejecting several key terms.
B. The Terms of the Settlement
The settlement agreement called for specific mitigation measures
designed to rectify problems caused by the complex, as well as
additional enhancement measures meant to improve aquatic and
terrestrial habitat and recreational opportunities near the complex. 14° The
agreement's centerpiece was the fish passage plan, designed to
134. Portland Gen. Elec. Co. & Confederated Tribes of the Warm Springs Reservation of
61,450, at 62,907 (2005) (order approving settlement and issuing
Oregon, 111 F.E.R.C.
new license).
135. Id. FERC granted the state of Oregon and several municipalities late motions to
intervene. Id.
136. Id. The alternatives studied by FERC included the licensees' preferred alternative,
the FERC staff alternative, a no-action alternative, federal takeover of the project, issuance
of a non-power license, and retiring the project, which could occur with or without dam
removal. FEIS, supra note 11, at 9-28. FERC only seriously considered the licensees'
preferred alternative and the staff alternative. Id. at 9, 26-28.
137. Id.
138. Id. The settlement signatories are American Rivers, Avion Water Company, City of
Bend, City of Madras, City of Redmond, Confederated Tribes of the Warm Springs
Reservation, Deschutes County, Jefferson County, National Marine Fisheries Service,
Oregon Department of Environmental Quality, Oregon Department of Fish and Wildlife,
Oregon Parks and Recreation Department, Oregon Trout, Oregon Water Resources
Department, Portland General Electric, The Native Fish Society, Trout Unlimited, Bureau of
Indian Affairs, Bureau of Land Management, Fish and Wildlife Service, Forest Service, and
Water Watch of Oregon. Portland Gen. Elec., Fact Sheet, supra note 7.
139. 111 F.E.R.C. 61,450, at 62,907. Some settlement terms, specifically those issued by
federal land managers to protect federal reservations (i.e., national forests, grasslands,
parks etc.), those issued by fish agencies to provide for fish passage, and those issued by
the state as part of the state certification process are mandatory and cannot be altered at
FERC's discretion. See infra note 217 (describing how sections 4(e) and 18 of the Federal
Power Act and section 401 of the Clean Water Act forbid FERC from altering terms
imposed by certain federal agencies or the state)140. See Settlement Agreement, supra note 9, exhibit A, at 1-47 (describing proposed
license articles).
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successfully reintroduce anadromous salmonids into hundreds of miles
of historic habitat. 141 The fish passage plan also called for the
reconnection of populations of resident species cut off from one another
by the complex. 42 Other major components of the agreement included a
terrestrial resources management plan, a recreational resources
management plan, a fund to acquire water rights and biologically
valuable lands, and several specific habitat improvement projects and
studies in the lower river. 143
1. Fish Passage Plan
The primary goal of the fish passage plan was to restore the
integrity of the Deschutes River ecosystem by reconnecting the upper
and lower river basins. 144 Other significant goals included establishing
self-sustaining harvestable populations of summer steelhead, spring-run
chinook salmon, and sockeye salmon, and contributing to threatened
145
mid-Columbia steelhead recovery efforts.
The tributaries of the upper Deschutes Basin will be vital to any
successful reintroduction effort. For example, PGE studies indicate that
the Metolius River and its tributaries are capable of supporting between
5,000 and 24,000 spring chinook salmon.146 Another study states that
Whychus Creek may be capable of supporting in excess of 14,000 spring
chinook.147 Even the heavily degraded Crooked River has the potential to
contribute to upper basin recovery efforts. A 1966 Bureau of Commercial
Fisheries study concluded that, with suitable water quality and quantity,
mainstem spawning below Bowman Dam could accommodate 2,000
spring chinook salmon and 3,000 steelhead. 148 Reintroducing native
salmonids to their historic spawning grounds in the upper basin
watersheds will not only improve the health of the upper and lower
river basins but will also be a symbolic success, demonstrating that, with
a proper commitment to ecological health, power production and
fisheries can coexist.
Nevertheless, successful reintroduction will be a difficult task. It
will require redirecting currents in Lake Billy Chinook, which previously
141. See supra note 103 and accompanying text.
142. Offer of Settlement, supra note 9, at 30.
143. See Offer of Settlement, supra note 9, at 21-59.
144. Settlement Agreement, supra note 9, exhibit D, at 4.
145. Id.
146. Nehisen, supra note 3, at 5, 32 tbl.3.
147. Id. at 32. This study was based on available spawning gravel and concedes that,
due to reduced flows during chinook spawning times, the actual capacity of Squaw
(Whychus) Creek may be significantly less than 14,000 spawning adults.
148. Id. at 55-56.
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served as a barrier to successful juvenile migration and ultimately led to
the retirement of the complex's fish passage facilities in 1968.149 To
combat the unique passage problems presented by the project, the
licensees are developing a new passage mechanism by means of a giant
tower in Lake Billy Chinook, known as the Selective Water Withdrawal
facility (SWW). 15° The licensees have modified the design of the facility
several times, although constant attributes include high attraction flows
roughly equivalent to the average discharge of the lower river and the
ability to draw water from many depths of the reservoir in order to meet
downstream temperature and dissolved oxygen requirements. 151 The
primary water intake will draw high volumes of surface water into the
SWW, thus pulling migrating smolts into a collection facility, 152 and the
deep water intake will allow the project to meet lower river water quality
153
standards for temperature and dissolved oxygen.
Based on the tenets of adaptive management, 154 the licensees
have divided the fish passage plan into three phases: experimental,
interim, and final. 55 For biological feasibility and economic reasons, the
agreement requires certain criteria to be met in each phase before
progressing to the next phase. 156 The plan will culminate with the
reintroduction of self-sustaining harvestable runs of anadromous
157
salmonids in the upper Deschutes Basin.
a. Experimental Phase
Begun in 1999, two years prior to the expiration of the original
license, components of the experimental phase of the fish passage plan
include placing eggs and smolts in the upper basin to monitor health and
predation, assessing potential movement of pathogens into the upper
basin, and monitoring survival rates of juvenile salmonids as they
migrate through tributaries to various collection facilities. 58 Another
149. Nehlsen, supra note 3, at 6; Offer of Settlement, supra note 9, at 27-28.
150. See Settlement Agreement, supra note 9, exhibit D, at 33.
151. Id. The current design consists of a dual v-shaped intake situated atop a 270-foottall tower, which will maintain attraction flows of nearly 6,000 cfs. Yates, supra note 100.
152. See Settlement Agreement, supranote 9, exhibit D, at 18.
153. See id. at 20.
154. See Offer of Settlement, supra note 9, at 37. Adaptive management has three
components: (1) implementation of measures designed to minimize or avoid project effects
on specific resources, (2) monitoring and evaluation of the measures to determine whether
they are successfully meeting certain goals, and (3) altering the measures as necessary to
insure that specific goals are met. Id.
155. See id.
156. See Settlement Agreement, supranote 9, exhibit D, at 1.
157. See id. at 4.
158. See id. at 30-31.

NATURAL RESOURCES JOURNAL

1068

[Vol. 46

important component of this phase includes reactivating the retired
downstream collection facilities at Round Butte Dam (the Round Butte
skimmer).159 After reactivation, the licensees will mark yearling kokanee
collected at the skimmer and release them below the dam in order to
determine sockeye return ratios. 160 Similarly, the licensees will mark
juvenile bull trout and release them into the lower river in order to assess
162
161
will
return frequency and stray ratios. Finally, the Fish Committee
163
complex.
the
above
reintroduction
for
stocks
select the appropriate fish
b. Interim Phase
During the interim phase, the settlement agreement calls for the
initiation of downstream and upstream passage at temporary facilities, 164
as well as the construction of the SWW. 165 The agreement outlines

159. See id. at 30.
160. See id.
161. Id. at 31.
162. The fish committee includes the licensees as well as National Oceanic and
Atmospheric Administration (NOAA) Fisheries, the Bureau of Indian Affairs, the Bureau of
Land Management, the Oregon Department of Fish and Wildlife, the Oregon Department
of Environmental Quality, and the non-governmental organizations American Rivers,
Oregon Trout, The Native Fish Society, Trout Unlimited, and Water Watch of Oregon.
Offer of Settlement, supra note 9, at 9, 65. This committee is responsible for monitoring the
progress of the fish passage plan and providing expert advice on the plan. Id. at 66.
163. See Settlement Agreement, supra note 9, exhibit D, at 80. Spring chinook will be
reintroduced using brood stock from wild spring chinook found in the Warm Springs River
because Metolius River spring chinook were completely extirpated, and a genetically
identical counterpart no longer exists in the lower river. Id. at 81. The Fish Committee has
not yet decided whether to introduce fall chinook above the project because it is uncertain
if they existed there historically. Id. at 81-82. Summer steelhead will be reintroduced using
wild Deschutes steelhead from the lower river. Id. at 82. The sockeye run will be rebuilt
using the native wild kokanee population, which now exists in Lake Billy Chinook. Id. at
83. The Fish Committee will also seek to learn more about Pacific Lamprey in anticipation
of eventual reintroduction. Id. at 84.
164. See Settlement Agreement, supra note 9, exhibit A, at 14-15. After the licensees
receive clearance from the state and the Warm Springs tribal fish commission that
reintroduction will not transfer disease from the lower to upper basins, the plan directs
adult fish to be selectively reintroduced to the upper basin through trapping and hauling.
See Offer of Settlement, supra note 9, at 38-39. Although normally fish agencies prefer
volitional upstream passage, the trap and haul method of reintroduction serves two
essential purposes. First, it allows fisheries managers to ensure that only healthy fish are
passed into the upper basin and, more importantly, it allows the parties to determine if
juvenile passage is feasible before investing in a new mechanism for volitional upstream
passage. Id. at 47. Reintroduction is scheduled to begin in 2006, and the first smolts are
scheduled to be passed downstream in 2008. See Settlement Agreement, supra note 9,
exhibit D, at 80. The first adults are expected to return in 2010. Portland Gen. Elec., Fact
Sheet, supra note 7.
165. Offer of Settlement, supra note 9, at 39.
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specific criteria for fish survival through the temporary facilities and,
more importantly, a minimum ratio of tagged fish that must migrate
from upstream tributaries into the lower river in order for the SWW to
succeed. 166 If either survival rates at the passage facilities or numbers of
smolts that attempt the migration are too low, establishment of selfsustaining populations will fail. 167 In fact, a 1999 study indicated that a
60-percent juvenile migration success rate is the minimum necessary to
maintain long-term fish runs in the upper basin. 168
For the first five years of the project, the settlement set upstream
passage survival rates at a minimum of 95 percent 169 and established
downstream survival criteria of 93 percent. 170 At least 50 percent of
tagged smolts released into upstream tributaries must successfully
migrate through the complex in order for the interim phase to be
successful. 17'
c. Final Phase
During the final phase, the licensees will construct permanent
fish passage facilities, which will be required to meet higher upstream
and downstream survival rates. In addition, the agreement established
that a minimum of 75 percent of tagged smolts must successfully migrate
from upriver tributaries through the complex into the lower river. 172 If
feasible, the agreement also requires the licensees to construct volitional
upstream passage facilities during this phase.'73

166. See id. at 42.
167. See id. at 43.
168. See id. The juvenile migration rate is determined by the number of smolts that
successfully migrate from the head of any one of the reservoir's arms, through the project,
into the lower river below the Reregulating Dam. Id. The same study indicates that 60percent downstream passage would not create runs large enough to allow for harvest. Id.
Thus, the agreement requires that at least 75 percent of smolts successfully negotiate the
final passage facilities at the SWW. Id.
169. Id. at 42.
170. Id.
171. Id.
172. Id.
173. The distance and elevation gain present "both physical and biological challenges"
to volitional upstream passage (i.e., ladders that allow the fish to choose when and whether
they migrate above the project). Id. at 46-47. See also Settlement Agreement, supra note 9,
exhibit A, at 21. If volitional upstream passage is infeasible, the licensees will trap adult
salmonids and haul them to a release point above Round Butte Dam. See Settlement
Agreement, id., exhibit A, at 22.
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d. Other Components of the Plan
During the primary outmigration season in the spring, after
collection at the SWW, downstream migrating smolts will be transported
around Lake Simtustus and the Reregulating Reservoir. 174 The purpose
of transporting smolts around the two downstream reservoirs is to avoid
additional "sources of mortality, such as harvest, predation, and turbine
entrainment."175
In addition, the Round Butte Hatchery managers will continue to
operate the hatchery to produce current production levels of steelhead
and spring chinook unless the licensees determine that reductions are
necessary to meet fishery objectives such as protecting naturally
spawning salmonids 76 If native kokanee populations in the Metolius
River and Lake Billy Chinook are incapable of reestablishing sockeye
salmon runs, the agreement authorizes the licensees to use Round Butte
hatchery for the production of sockeye. 177 Finally, the agreement calls for
many habitat improvement and water acquisition projects in both the
upper and lower basins, which will indirectly facilitate fish passage. 178
2. Pelton-Round Butte Fund
Although the Deschutes River and its tributaries were once
home to large runs of steelhead and chinook, as well as one of Oregon's
only two native sockeye populations, by the time PGE completed
construction of the Pelton project in 1964, many of those runs were in
steep decline. 179 The primary cause of the decline was insufficient water
180
flows and high stream temperatures due to irrigation withdrawals.
Another major cause of the decline in salmonid numbers was intensive
grazing leading to bank erosion, intermittent summer stream flow, and
warm, shallow stream channels. 181 Eroded stream banks and low water
conditions continue to persist today and may cause difficulties for the
reintroduction effort, even if the SWW proves capable of remedying the
82
technical problems related to downstream fish passage.
Thus, almost as important as the fish passage plan itself is the
Pelton-Round Butte fund, a pool of $21.5 million set aside by the
174.
175.
176.
177.
178.
179.
180.
181.
182.

See Offer of Settlement, supra note 9, at 48.
Id.
See id. at 49.
See id. at 49-50.
See infra Part Ill.B.2-6.
See supra note 20 and accompanying text.
See supra note 18 and accompanying text.
See Nehlsen, supra note 3, at 13-14.
Id. at 1, 19, 29,48, 50.
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licensees for the purpose of purchasing water rights and acquiring
sensitive lands and habitats. 183 Of the $21.5 million, the licensees will
dedicate $10 million to the water fund for the purpose of securing higher
instream flows through the purchase or lease of senior water rights, and
they will dedicate $11.5 million to the general fund for the purpose of
enhancing and preserving wetlands and riparian and upland habitats. 84
This fund will help insure that reintroduced fish will thrive above the
project. 85
3. Trout Creek Rehabilitation and Whychus Creek Water Acquisition
In addition to future habitat improvement projects to be selected
by the Fish Committee and funded by the Pelton-Round Butte Fund, the
settlement agreement calls for a specific habitat improvement project on
Trout Creek, a tributary of the lower Deschutes River, to begin within
one year of license issuance.186 The purpose of the project is to improve
habitat for threatened mid-Columbia steelhead by enhancing the stream
channel and increasing the density of riparian vegetation. 187 Channel
modifications, overgrazing, irrigation, and deforestation have impaired
the creek's ability to produce large numbers of steelhead. 188 This project,
which requires the licensees to rehabilitate the channel through
mechanical restoration in addition to other enhancement measures, aims
to stabilize the banks and increase stream habitat by 15 percent. 89
The settlement agreement also calls for the acquisition of senior
water rights on Whychus Creek, a Deschutes tributary located upstream
from the complex. 19 As noted previously, Whychus Creek has the
potential to produce high numbers of both steelhead and chinook, but
significant irrigation withdrawals leave entire segments of the creek
without water.' 9' In order to rectify that problem, and to take advantage
of Whychus Creek's quality habitat in the event that the fish passage

183. See Settlement Agreement, supra note 9, exhibit H, at 1-12. The $21.5 million is
based on 2003 dollars and will be adjusted for inflation. Id. at 1.
184. Id. at 1, 4, 10. The general fund may also be used to purchase water rights but is not
dedicated to that purpose. Id. at 4.
185. Offer of Settlement, supranote 9, at 59.
186. See Settlement Agreement, supra note 9, exhibit F, at 1.
187. Id.
188. Id. at 2.
189. Id. at 4.
190. Id. exhibit B, at 1 (describing the proposed Squaw (Whychus) Creek water
acquisition).
191. Nehlsen, supra note 3, at 29 ("By 1912 summer flow in the area of Squaw Creek
near Sisters was entirely diverted for irrigation.. .leaving a 3-mile section.. completely
dry.").
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plan is successful, the agreement requires the licensees to dedicate
approximately $1 million to the purchase of senior water rights on the
creek. 192 If a water rights purchase is not made in 2005 "or as soon
thereafter as practicable," the licensees have the option to augment the
Water Rights Fund by $1 million instead of purchasing water rights on
Whychus Creek. 193 Because the licensees were unable to make a
satisfactory purchase of senior water rights, they augmented the Water
Rights Fund by $1 million. 194
4. Lower River Gravel Study
In addition to the Trout Creek rehabilitation and the Whychus
Creek water acquisition, the settlement agreement requires a
comprehensive gravel study for the lower river.195 This study will
evaluate gravel movement, availability, and use by salmonids. 196 The
primary purpose of the study is to determine whether and to what extent
the complex has impeded gravel mobility and availability, thus leading
197
to declines in salmonid spawning.
Another component of the gravel study is an experimental
gravel augmentation program.198 That program will require the
placement of 300 cubic yards of gravel in the three-mile segment of river
between the Reregulating Dam and Shitike Creek. 199 After five years of
study, the Fish Committee will determine if continued study is
warranted, or if the licensees should implement a long-term program for
gravel augmentation. 20 0
5. TerrestrialResources Management Plan
The key component of the settlement agreement addressing
terrestrial resources affected by the complex, the terrestrial resources
management plan will guide mitigation and enhancement measures on
nearly 20,000 acres in the vicinity of the project. 20 1 This plan will be

192.

Settlement Agreement, supra note 9, exhibit B, at 1.

193.

Id.

194. Telephone Interview with Scot Lawrence, Hydropower Department, Portland
General Electric, in Portland, Or. (Oct. 11, 2005).
195. See Settlement Agreement, supra note 9, exhibit A, at 43-45, exhibit I, at 1-8.
196. Id. exhibit I, at 1.

197.

Id. at 6.

198.

Id. exhibit A, at 44.

199.

Id.

200.
201.

Id. at 45.
See Offer of Settlement, supra note 9, at 56.
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developed by a terrestrial resources working group 202 within one year
after issuance of the new license.2°3 The plan will govern lands within the
project boundary, lands owned by the licensees, which are within the
Metolius Mule Deer Winter Range, property along Trout Creek, and
federal and state lands outside the project boundary where the licensees
have proposed habitat improvement projects. 2 4 Specific project
measures will include protecting shoreline habitats, maintaining and
creating functioning wetlands, enhancing native tree stands for the
benefit of wildlife, creating nesting platforms for migratory waterfowl,
and enhancing upland habitat. 2°
6. RecreationalResources Implementation Plan

The settlement agreement describes the Pelton-Round Butte
Project as "one of the most heavily used recreation resources in
Oregon." 2 6 It provides many "water-based activities such as boating, jet
skiing, water skiing, fishing, and swimming.... "207 The project also offers
"camping, wildlife viewing, hiking, sightseeing, and biking."2 8 The
settlement agreement noted that current infrastructure and resource
protection measures are not adequate to meet recreational demand. 20 9
Thus, the agreement called for the development of a recreational
resources implementation plan within one year of license issuance.210
The purpose of the plan is to improve recreational resources at
existing project sites, improve accessibility and maintenance, and
provide funding for additional law enforcement. 211 Specific recreation
improvements include developing new trails, replacing dilapidated boat
docks, building new boat ramps, installing additional toilet facilities,
constructing overnight moorage facilities on Lake Billy Chinook, and
marking and removing navigational hazards. 212 For increased law
enforcement, the settlement agreement calls for hiring "one full-time
202. The terrestrial resources working group will consist of members appointed by the
licensees, as well as federal and state agencies. See Settlement Agreement, supra note 9,
exhibit E, at i-ii, 1. The settlement agreement designed the terrestrial resources working
group, like the fish committee, as a group to coordinate and oversee mitigation and
enhancement measures throughout the term of the new license. Id.
203. See Offer of Settlement, supranote 9, at 56.
204. Id. at 57.
205. See Settlement Agreement, supra note 9, exhibit E, at 8-11.
206. Offer of Settlement, supra note 9, at 57.
207. Id.
208. Id.
209. Id.
210. Id. at 58.
211. See Settlement Agreement, supranote 9, exhibit G.
212. Id. exhibit G, at 1-2.
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IV. TERMS OF THE NEW LICENSE AND IMPLEMENTATION
DIFFICULTIES
In June 2005, FERC issued a new license for the Pelton project to
PGE. 214 FERC acknowledged that the settlement agreement "achiev[ed]
an appropriate balance between continued project generation and
environmental measures." 215 FERC also "commend[ed] the parties for
their successful efforts to reach consensus... [on] the development of a
sound framework for a continuing collaborative approach to the
management of the project and its resources." 216 Nevertheless, when
issuing the new license for the project, FERC modified certain settlement
217
terms and completely rejected others.
213. Id. app. C, at 1. Salaries for the additional officers will be paid by the licensees. Id.
at 2.
214. Portland Gen. Elec. Co. & Confederated Tribes of the Warm Springs Reservation of
Oregon, 111 F.E.R.C. 61,450 (2005) (order approving settlement and issuing new license).
215. Id. at 62,913.
216. Id.
217. "FERC's stated policy [is] to give effect to the provisions of settlement agreements
to the maximum extent feasible...." ROBERT E. BEcK, 4 WATERS AND WATER RIGHTS, § 40.12
at 40-152 (2004 rep. vol.). In general, FERC rejects provisions that give other agencies or
private entities authority over project operations, and those provisions that FERC deems
conflict with or are beyond the scope of the Federal Power Act. Id. FERC's authority to
establish the terms of a hydroelectric license is not unfettered. Several sections of the
Federal Power Act authorize both states and certain federal agencies to impose mandatory
conditions on FERC licenses. One such section is 4(e), which states that licenses on
reservations will be subject to conditions imposed by the "Secretary of the department
under whose supervision such reservation falls [that the Secretary deems] necessary for the
adequate protection and utilization of such reservations." 16 U.S.C. § 797(e) (2000).
Reserved lands are not limited to Indian reservations but could include other federally
withdrawn lands such as wildlife refuges, national grasslands, national parks, etc. See
Escondido Mut. Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765 (1984).
Another section of the Federal Power Act authorizing federal agencies to impose
mandatory conditions on FERC licenses is section 18, which authorizes the Fish and
Wildlife Service or the National Oceanic and Atmospheric Administration Fisheries Service
to impose mandatory fish passage requirements on FERC licenses. 16 U.S.C. § 811 (2000).
Finally, section 401 of the Clean Water Act authorizes states to impose conditions on FERC
licenses that the states deem necessary to protect state water quality standards, effectively
giving states the ability to veto FERC licenses by denying state certification. Federal Water
Pollution Control Act, 33 U.S.C. §§ 1251-1387, 1341(a)(1) (2000). Until recently, however,
FERC thought that so-called land manager conditions under section 4(e) of the Federal
Power Act, as well as fishway provisions under section 18 of the Act, and the state
certification requirements of the Clean Water Act were mere recommendations rather than
mandatory license terms. Several recent cases have clearly illustrated the fallacy of that
position. In PUD #1 of Jefferson County v. Washington Department of Ecology, the Supreme

Fall 2006]

THE PELTON-ROUND BUTTE PROJECT

The majority of FERC modifications were minor. For example,
FERC rejected possible modifications to project structures for additional
mitigation as directed by implementation committees without FERC
review and approval. 218 The agency determined that it must retain the
authority to approve such modifications because section 10(a)(1) of the
Federal Power Act grants FERC the power to determine if amendments
meet the comprehensive development or public interest standards of the
Act.

2 19

FERC rejected other terms because they appeared redundant.
For example, FERC rejected proposed article 8, which provided for
implementation of the project operation plan, because it merely restated
the specific operational requirements found in proposed articles 9

through 14. 22o
A. FERC Rejection of the Alternative Passage and Alternative
Mitigation Plans
Other FERC modifications to the settlement terms carry much
more significant repercussions for the agreement's signatories.
Paramount among the key settlement terms rejected by FERC were the
alternative passage and alternative mitigation plans.

Court concluded that FERC could not issue a hydroelectric license for the Dosewallips
River in Washington without incorporating state imposed minimum streamflow
requirements. 511 U.S. 700 (1994). Similarly, in American Rivers v. Federal Energy Regulatory
Commission, the Ninth Circuit held that FERC could not reject or modify proscribed fish
passage provisions. 201 F.3d 1186 (9th Cir. 2000).
Other conditions, however, are discretionary. Section 100) of the Federal Power Act
permits the Fish and Wildlife Service to issue recommendations to FERC regarding
conditions that the service deems important for the preservation of fish and wildlife. 16
U.S.C. § 8030) (2000). Unlike fishway provisions, which are mandatory under section 18 of
the Act, FERC can reject fish and wildlife conditions under section 100) if it can adequately
explain why the recommendations are inconsistent with the Federal Power Act. See Am.
Rivers v. Fed. Energy Regulatory Comm'n, 201 F.3d 1186 (stating that the FPA requires
FERC to publish a finding detailing why measures recommended by the agency are
inconsistent with the Act or a finding that FERC's measures will adequately protect fish
and wildlife). See generally ROBERT E. BECK, 4 WATERS AND WATER RIGHTS 40-5, 40-61 to 4070, 40-88 to 40-96 (2004 rep. vol.); Michael C. Blumm & Viki A. Nadol, The Decline of the
Hydropower Czar and the Rise of Agency Pluralism in Hydroelectric Licensing, 26 COLUM. J.
ENVTL. L. 81 (2001) (providing a comprehensive discussion of FERC's lack of authority to
reject fish passage, land manager, or state certification conditions).
218. Portland Gen. Elec. Co. & Confederated Tribes of the Warm Springs Reservation of
Oregon, 111 F.E.R.C. 61,450, at 62,914 (2005) (order approving settlement and issuing
new license).
219. Id.
220. Id.
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Proposed Article 34 of the settlement agreement tasked the fish
committee with developing an alternative fish passage plan in the event
that testing indicated the failure of initial passage measures. 221 Alternative fish passage measures could have included tributary trapping or any
scientifically supportable method of fish passage."' FERC rejected the
alternative passage plan because the specific components of the plan
were undeveloped. 223
Even more importantly, FERC rejected the alternative mitigation
provisions of the agreement, which would be triggered if fish passage at
the project proved to be completely infeasible. 224 This alternative
mitigation plan would have allocated any remaining money originally
earmarked for the construction and operation of fish passage facilities for
other mitigation measures designed to provide "ecosystem integrity and
self-sustaining harvestable populations of fish." 225 FERC justified its
rejection of the alternative mitigation provisions of the settlement agreement on the high level of uncertainty involved. Specifically, FERC
decided that it was "unable to make a public interest determination with
regard to the proposed alternative mitigation measures, because the
measures have yet to be identified." 226
Because of scientific and engineering uncertainties surrounding
the unprecedented reintroduction of salmon to the upper Deschutes
Basin and fears that the initial attempt could prove unsuccessful, FERC's
rejection of alternative passage and mitigation measures prompted the
signatories to the agreement to seek an administrative rehearing. 227 PGE
is concerned that the rejection of those proposed license articles could

221. Id.
222. Settlement Agreement, supra note 9, exhibit A, at 26.
223. Portland Gen. Elec. Co., 111 F.E.R.C. at 62,917-18. Of course, it is difficult to
develop specific alternative passage measures without knowing if and how the initial
attempts to facilitate passage will fail.
224. Id.
225. Id.
226. Id.
227. Failure of fish passage mechanisms seems to be the norm. For example, when
issuing the original 1951 Pelton license, the FPC dismissed Oregon's concerns that the
dams would extirpate fish runs above the project, based on an unjustified reliance on fish
passage mechanisms, which proved unsuccessful after only a few years. Indeed, some
critics of the 2004 settlement agreement argued that, unless fish passage above the complex
could be absolutely assured, FERC should not issue the new license. See Odell, supra note
125. "'The last time this power plant received their 50 year license, PGE said we would
have the dams, and our salmon and steelhead too - not so. They failed to keep their
bargain, and we have been without our fish runs for nearly 50 years."' Id. (quoting Bend
resident Leroy Blake).

Fall 20061

THE PELTON-ROUND BUTTE PROJECT

1077

impose unlimited liability on the licensees for fish passage. 22 Moreover,
if fish passage proves truly infeasible, FERC's rejection of the alternative
mitigation provisions could merely create an endless cycle of costly
consultation and studies when the money could otherwise be dedicated
to upper or lower river habitat improvements. 229
B. Other Implementation Issues and Difficulties
In addition to redirecting the confusing currents of Lake Billy
Chinook through the construction of the SWW facility, successful salmon
reintroduction is contingent upon several factors: adequate water
quantity and temperature, suitable spawning gravel, and shelter and
food for young salmonids.230 Currently, only the Metolius River and
short segments of other streams meet those criteria. 231 Passage problems,
in the form of dams, dewatered segments of rivers, and thermal barriers
due to warm water temperatures will prevent anadromous fish from
accessing high quality habitat on Whychus Creek, the upper Deschutes
between the project and Big Falls, and the Crooked River below Bowman
Dam.232
The new license outlines measures to rectify many of those
problems -in particular, the purchase of senior water rights to ensure an
adequate supply of water, as well as habitat improvement projects to
stabilize eroded banks and develop quality habitat. 233 However, the
extent of the problems may create short-term impediments to successful
reintroduction in certain areas, and even permanent impediments to
successful reintroduction where habitat rehabilitation is impossible or
the purchase of water rights too costly. 234
228. Telephone Interview with Scott Yates, Portland Gen. Elec. Director for Fish Plan
Implementation (Sept. 21, 2005). FERC did note, however, that the license included a
standard reopener clause authorizing NOAA fisheries or the Fish and Wildlife Service to
petition FERC to reopen the license in order to impose additional measures for fish and
wildlife. Portland Gen. Elec. Co & Confederated Tribes of the Warm Springs Reservation of
Oregon, 111 F.E.R.C.
61,450, at 62,914 (2005) (order approving settlement and issuing
new license). Those additional conditions could presumably include new fishway
provisions, thus imposing the potential for unlimited liability for fish passage whether or
not FERC had approved the alternative mitigation measures outlined in the settlement
agreement.
229. Portland Gen. Elec. Co., 111 F.E.R.C. at 62,914.
230. See Nehlsen, supra note 3, at 1-5, 14.
231. See id. at 19, 29,48; FEIS, supra note 11, at 95-97.
232. See FEIS, supra note 11, at 95-97.
233. Portland Gen. Elec. Co., 111 F.E.R.C. at 62,918-22.
234. The uncertain future of PGE itself (PGE's parent company, Enron, collapsed after a
widely publicized accounting scandal), though unlikely to materially affect reintroduction
efforts, could potentially create implementation problems because, under the current plan
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Although the salmon reintroduction and other environmental
mitigation measures of the new license may greatly benefit resident and
anadromous salmonids, they could cause significant problems for
irrigators and grazers in the upper Deschutes Basin. Indeed, successful
reintroduction could lead to Endangered Species Act (ESA) liability for
many ranchers and farmers that irrigate with water from or graze cattle
along or in the upper Deschutes and its tributaries because the existence
of threatened mid-Columbia steelhead will trigger the take provisions of
the statute. 235 Those provisions make it unlawful for any person to
"harm" a member of a listed species, 236 which includes habitat
modification or degradation that actually kills individuals of a listed
species.237 Although the presence of ESA-listed species is likely to
complement recovery efforts by curtailing water withdrawals or grazing
practices that kill listed steelhead, entrenched interests in the area are
likely to object to new restrictions that could be imposed. 238
V. CONCLUSION
The Pelton-Round Butte Complex and the new license represent
both generation and regeneration for the river, the fish, the tribes, and
the region. The complex itself continues to produce valuable, renewable
peaking power for the licensees' electricity customers in the Portland
area. 239 The new license also includes important measures to insure that
salmon, one of the icons of the region, regain access to over two hundred
miles of historic habitat. 240 This signifies an acknowledgement of the
designed to distribute PGE's stock to Enron's creditors, PGE's Board of Directors, and thus
its feelings regarding environmental stewardship, may be subject to change. Portland Gen.
Elec., Current Issues, http://www.portlandgeneral.com/abouLpge/currentjissues (last
visited Dec. 3, 2005). Because PGE is a FERC licensee, as well as a member of all of the
important implementation committees, a shift in priorities away from sound
environmental stewardship could lead to foot-dragging on key license provisions such as
water rights purchases and habitat improvement projects. That would benefit PGE's
bottom line because any money remaining in the Pelton Fund at the end of the license term
will be returned to the licensees. Settlement Agreement, supra note 9, exhibit H, at 2.
235. Endangered Species Act, 16 U.S.C. § 1538(a)(1)(B) (2000).
236. Id. § 1540 (emphasis added). Violations can lead to civil penalties of $25,000 a day.
237. Babbitt v. Sweet Home Cmtys., 515 U.S. 687 (1995).
238. This point would have been moot had Congress passed the Threatened and
Endangered Species Recovery Act of 2005 (TESRA). H.R. 3824, 110th Cong. (2005). Section
14 of TESRA would have compensated landowners for forgoing activities that would have
"taken" listed species. Id.
239. PGE serves more than 775,000 retail customers in northwest Oregon. Portland Gen.
Elec., Quick Facts, http://www.portlandgeneral.com/about pge/corporate-info/aboutus.asp (last visited Feb, 22, 2007).
240. See Offer of Settlement, supranote 9, at 25.
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value of Pacific salmonids -species that have been repeatedly exploited
and undervalued throughout the Northwest. 241
Moreover, the business agreement between PGE and the tribes
puts the tribes in the unique position of being co-owners of a profitable
three-dam complex, the largest hydroelectric project in Oregon. 242 Now
the tribes, as part owners, have more economic opportunity to benefit
from the dams. And as co-managers, the tribes' economic and cultural
stake in salmon should contribute immensely to the reintroduction of
anadromous salmonids above the complex and the maintenance of
strong fisheries below the complex.
In addition, the new license is significant as a model for future
dam relicensing. Although all relicensing is necessarily contextual, this
settlement shows that licensees can retain substantial economic benefits
while committing to reinvigorate damaged ecosystems. 243 Moreover,
although FERC rejected key terms of the settlement agreement, including
alternative mitigation measures, those terms may ultimately be
reinstated upon rehearing. Even without those terms, however, the
agreement and new license should produce substantial environmental
benefits in the Deschutes Basin.
The relicensing requirements of the Federal Power Act facilitated
this mutually beneficial settlement. Many remnant natural resource laws
have been called Lords of Yesterday, 244 signifying that their control lives
on despite the fact that they have outlived their usefulness. The Federal
Power Act is proving itself to be an exception. This settlement shows that
current and forward-looking cultural and environmental values can be
successfully imposed on old projects. Thanks to this settlement the
Deschutes will flow on in a more environmentally sound condition. And
hopefully, salmon, the soul of the river, will once again inhabit its upper
reaches.

241. See generally MICHAEL C. BLUMM, SACRIFICING THE SALMON: A LEGAL AND POLICY
HISTORY OF THE DECLINE OF COLUMBIA BASIN SALMON (2002).
242. See Portland Gen. Elec., Fact Sheet, supranote 7.
243. See FEIS, supra note 11, at 274-75 (describing the projected $50 million yearly
revenue that the dams will continue to produce even after implementation of significant
environmental measures).
244.

CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN: LAND, WATER, AND THE

FUTURE OF THE WEST 3 (1992).

